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Court File No. 06-CL-6752

ONTARIO
SUPERIOR COURT OF JUSTICE - COMMERCIAL LIST

BETWEEN:
JAMES RYAN
Applicant
- and -
6356095 CANADA INC.
Respondent

APPLICATION UNDER SECTION 211(8) OF THE CANADA BUSINESS CORPORATIONS
ACT,R.5.C. 1985, c. C-44, AS AMENDED, AND RULE 14.05(2) OF THE RULES OF
CIVIL PROCEDURE

NOTICE OF MOTION
(returnable October 14, 2008)

XMT Liquidations Inc., in its capacity as the liquidator of 6356095 Canada
Inc. (formerly known as Excapsa Software Inc.) (the "Liquidator") will make a motion to a
judge presiding over the Commercial List at 330 University Avenue, Toronto, on Tuesday,

October 14, 2008 or soon after that time as the motion can be heard.
PROPOSED METHOD OF HEARING: The motion is to be heard
in writing under subrule 37.12.1(1) because it is on consent or unopposed or made

without notice;

in writing as an opposed motion under subrule 37.12.1(4)

foes

orally.
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b)

b)

Tor#: 2191278.3

THE MOTION IS FOR

an Order, if necessary, abridging the time for service of this Notice of Motion
and the Motion Record and that the Notice of Motion is properly returnable on
October 14, 2008 and that further service of the Notice of Motion on any

interested party, other than those served, may be dispensed with;

an Order approving the Liquidator's entering into of an Amendment to Sale
Documents Agreement with Blast Off Limited and Tokwiro Enterprises ENRG
dated as of September 22, 2008 (the "Amending Agreement") and executing
and implementing on behalf of the Respondent all of the transactions and

collateral agreements as set out therein; and

such further and other Orders as counsel may requesé and this Honourable

Court permit.
THE GROUNDS FOR THE MOTION ARE:

the inspectors appointed by this Honourable Court in respect of the liguidation
of the Respondent support the Liquidator entering into the Amending

Agreement;

a meeting of the shareholders of the Respondent has been called for the
purposes of voting on a resolution authorizing the Liquidator to enter into the
Amending Agreement and, on or before the return date of this motion, the
Liquidator anticipates being in possession of proxies in respect of this meeting

representing over two thirds of all shares entitled to vote at such meeting which



d)

g)

h)

are designated as voting in favour of the resolution authorizing the Liquidator

to enter into the Amending Agreement;

the Liquidator is of the view that the ultimate aggregate distributions to
shareholders of the Respondent will be maximized by entering into the
Amending Agreement for the reasons set out in the Liquidator's Report (as

defined below);

The Respondent has provided the Liquidator with evidence of its ability to pay

or adequately provide for the discharge of all of its obligations;

Paragraphs 4(h), 4(1), 4(r), 6, 8 and 44 of the amended and restated order of

this Honourable Court made in these proceedings on November 30, 2006;

Sections 215(2), 217¢h), 217(j), and 222 of the Canada Business Corporations

Act, R.8.C. 1985, c. C-44, as amended;
Rules 3.02, and 37 of the Rules of Civil Procedure;

such other grounds as counsel may advise and this Honourable Court may

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the

hearing of the motion:

a)

Tor#: 21912783

the Report of the Liquidator dated October 6, 2008 (the "Liquidator's

Report");and



b)

such further and other material as counsel may advise and this Honourable

Court may permit.

October 6, 2008

TO:

Tor#: 2191278.3

See attached service list.

DAVIES WARD PHILLIPS & VINEBERG LLP
44th Floor, 1 First Canadian Place
Toronto Canada M5X 1B1

Robin B. Schwill (LSUC #38452I)
Tel: 416.863.5502
Fax: 416.863.0871

Solicitors for XMT Liquidations Inc., in its
capacity as the liquidator of 6356095 Canada
Inc. (formerly known as Excapsa Software Inc.),
and not in its personal capacity



TO:

AND TO:

AND TO:
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SERVICE LIST

Cassels Brock & Blackwell LLP
2100 Scotia Plaza

40 King Street West

Toronto, Ontario M5SH 3C2

John N. Birch
Tel: 416.860.5225
Fax: 416.640.3057

Joseph J. Bellissimo
Tel: 416.860.6572
Fax: 416.642.7150

Counsel to 6356095 Canada Inc., and Gail Gleed and Melissa Gaddis in

there capacities as Inspectors appointed in the liquidation of 6356095
Canada Inc.

The Director appointed pursuant to Section 260 of the Canada Business
Corporations Act

gt Floor, Jean Edwards Towers South

365 Laurier Avenue West

Ottawa, Ontario K1A 0CS§

Paliare Roland Rosenberg Rothstein LLP
250 University Avenue

Suite 501

Toronto, Ontario M5H 3E5

Chris G. Paliare
Tel: 416.646.4318
Fax: 4166464338

Counsel to Blast Off Limited and Joseph Tokwiro Norton
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Court File No. 06-CL-6752

ONTARIO
SUPERIOR COURT OF JUSTICE - COMMERCIAL LIST

BETWEEN :

JAMES RYAN
Applicant
-and-
6356095 CANADA INC.
Respondent

APPLICATION UNDER SECTION 211(8) OF THE CANADA BUSINESS
CORPORATIONS ACT, R.S.C. 1985, c. C-44, AS AMENDED, AND RULE 14.05(2) OF
THE RULES OF CIVIL PROCEDURE

FIRST REPORT TO THE COURT OF
XMT LIQUIDATIONS INC.

Date of Report:  October 6, 2008

A, INTRODUCTION

(a) Pursuant to an order of the Ontario Superior Court of Justice — Commercial List (the
“Court”) dated November 30, 2006 (the “Original Order”) annexed hereto as
Appendix A, the Court made an order pursuant to section 211(8) of the Canada Business

Corporations Act (the “CBCA”) to continue the voluntary dissolution and liquidation of
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the Respondent, formerly known as Excapsa Software Inc. (“Excapsa”) under the
supervision of the Court. On December 22, 2006, the Court issued an Amended and
Restated Order (the “Amended and Restated Order”) annexed hereto as Appendix B
which, in part, made the appointment of the former liquidator, Mintz & Partners Limited,

effective from January 15, 2007.

(b) On August 21, 2008, the Court issued a subsequent order, inter alia, replacing the initial
liquidator with XMT Liquidations Inc. (the “Liquidator”). A copy of such order is

annexed hereto as Appendix C (the “Substitution Order”).
B. BACKGROUND

1. The Original Order resulted from a special resolution of the shareholders‘ of Excapsa
passed at a special mcetiné held on November 24, 2006 under the provisions of the
CBCA which also adopted a plan of liquidation and distribution dated October 30, 2006.
A special resolution was also passed authorizing Excapsa Software Inc. to change its
name to 6356095 Canada Inc. which name change became effective on November 29,

2006.

2. Excapsa was a holding cornpény which held the shares, directly and indirectly, in certain
subsidiaries, being Excapsa Services Inc. (an Ontario corporation), Game Theory Ltd. (a
Malta corporation), Game Theory Holdings Ltd. (a Malta corporation) and Game Theory
Services Ltd. (a Malta corporation). Game Theory Ltd. and Game Theory Services Ltd.
were subsidiaries of Game Theory Holdings Ltd. Excapsa was incorporated in April
2004 and later continued under the CBCA with its registered and head office in Toronto,

Ontario.
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3. Excapsa and its subsidiaries developed, maintained, and marketed online gaming
software applications, its main products being multi-player, real time, internet-enabled
poker software, back office e-cash and reporting software and the poker network which it
licensed to a variety of parties and were operated principally under the domain names

ultimatebet.com and ultimatepoker.com.

4. On February 13, 2006, Excapsa issued a placement memorandum for a private placement
of approximately 23 million shares. Concurrent with the private placement, Excapsa
applied for and obtained a listing on the Alternative Investments Market of the London
Stock Exchange (“AIM”). Excapsa's shares began trading on AIM on February 16,

2006. Excapsa is structured as a mutual fund corporation.

5. In anticipation of the passage of certain legislation in the United States (i.c., the Safe Port
Act (Title 7 of the Safe Port Act, entitled Unlawful Internet Gambling Enforcement)),
Excapsa entered into a stock purchase agreement on QOctober 12, 2006 with Blast Off
Limited (the “Stock Purchase Agreement”). According to the Stock Purchase
Agreement, Blast Off Limited (“Blast Off””) is a company incorporated and based in
Malta. Pursuant to the terms of the Stock Purchase Agreement, Excapsa sold all of the
issued and outstanding common shares of its operating subsidiaries, namely Excapsa
Services Inc. and Game Theory Holdings Ltd., for an aggregate purchase price of
US $130 million (the “Purchase Price”). Blast Off transferred its shares of Game

Theory Holdings Ltd. to a related party effective October 12, 2006.

6. Given the sale, Excapsa no longer had any operating business. As a result, and the

determination that there was no other business venture that Excapsa could reasonably

Tor#: 2202978.7



undertake to maximize shareholder value, the board of directors of Excapsa decided to
place Excapsa into liquidation which decision was authorized by the shareholders by

special resolution adopted at a meeting held on November 24, 2006.

Excapsa's shares no longer trade on AIM, having been de-listed in early December 2006.
From the best information available to the Liquidator to date, it appears that Excapsa has
approximately 224 shareholders of record. There is currently no active trading market for

Excapsa's shares.

NOTE RECEIVABLE FROM BLAST OFF LIMITED

In consideration of the Purchase Price, Blast Off paid Excapsa an initial US $5 million

and issued a promissory note (the “Note”) for the balance of US $125 million.

The Note is payable as follows:
(a) one instalment of US $5,000,000 due on or before October 17, 2006 which was

paid;

(b) one instalment of US $500,000 due on or before November 22, 2006 which was

paid;

(c) 12 instalments of US $1 million to be paid on the last date of each calendar month

commencing on December 31, 2006 and ending on November 30, 2007; and

(d) U.S.$2 million per month to be paid commencing on December 31, 2007 and

continuing on the last day of each calendar month until the Note is paid in full.

Tor#: 2202978.7
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10.

11.

12.

13.

At the date hereof, the balance in principal remaining due under the Note is

US $108,869,257.00.

The Note also provides that interest accrues on the outstanding amount, from and after
December 31, 2006, at the rate of 1 percent per month, but no interest accrues in any
month when Blast Off elects to pay additional outstanding principal equal to at least one-

half of the then required monthly instalment payment.

The Note is scheduled to be fully repaid by May 31, 2012 (assuming Blast Off makes no

prepayments on the Note and complies with its obligations).

The Note was to be secured directly and indirectly by the common shares of Excapsa
Services Inc., and Game Theory Holdings Ltd., and the intellectual property assets of
Game Theory Ltd. However, Blast Off has failed to provide all of the security required
by the terms of the Stock Purchase Agreement and the general security agreement entered
into in connection with the sale transaction. While this is a default under the Stock
Purchase Agreement and the accompanying general security agreement, the Liquidator
has been advised that there are currently impediments under Maltese law regarding the
perfection of the security against the intellectual property assets. In addition, Blast Off is

in default of its payment obligations under the Note, as is set out in more detail below.

PRE-FILING CLAIMS

Pursuant to a claims bar process set forth in paragraph 12 of the Amended and Restated
Order and implemented by the former liquidator, all of the pre-filing claims of Excapsa

(aggregating approximately US $60,000) have been identified and paid.

Tor#: 2202978.7
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14.

15.

16.

17.

The Substitution Order, among other things, barred and extinguished as against the
Respondent all pre-filing claims that were not filed with the former liquidator prior to the

claims bar date provided for pursuant to the Amended and Restated Order.

INCOME TAX RETURNS OF THE CORPORATION

Excapsa and the former liquidator filed income tax returns for the taxation years ending
June 30, 2006 and June 30, 2007 and received notices of assessment from the Canada
Revenue Agency (“CRA”) and the Ontario Ministry of Finance indicating that no income
taxes were owing for the period ending June 30, 2006. No notices of assessment have yet

been received for the 2007 taxation year.

As well, on April 3, 2007, the former liquidator requested the issuance of a clearance
certificate from CRA pursuant to Section 159 of the Income Tax Act which, to date, has
not yet been received. Supplemental information, including a statement of estimated
future receipts, has been provided by the former liquidator to CRA. The former
liquidator met with representatives of the CRA in late August 2008 and was informed
that CRA had not yet put in place the personnel to conduct the verifications necessary

prior to the 1ssuance of a certificate.

FINANCIAL STATEMENTS

Pursuant to paragraph 10 of the Substitution Order, the requirement for Excapsa or the
Liquidator to prepare, file or deliver financial statements required by the CBCA and the
associated regulations was dispensed with until further order of the Court. Accordingly,

Excapsa no longer produces financial statements for its shareholders.

Tor#: 2202978.7
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18.

19.

20.

21.

22.

NOTICE TO SHAREHOLDERS

Following the appointment of the Liquidator on August 21, 2008, Excapsa's shareholders
were informed of the Liquidator's appointment by notice sent by Mintz & Partners

Limited on August 21, 2008.

DEFAULT ON NOTE

As set forth in the report of the former liquidator dated August 19, 2008, representatives
of Blast Off approached the corporation in the autumn of 2007 to advise that Blast Off
could not generate the cash to meet the increased principal payments under the Note
which were scheduled to increase from US $1 million to US $2 million per month in
December of 2007. While the foregoing was being discussed, monthly payments under

the Note ceased (except for a partial payment in December 2007).

At the time, the former liquidator did not declare a default or accelerate payment under

the Note.

In February 2008, Blast Off informed Excapsa that players using the online gaming sites
operated by Blast Off had made allegations of unfair play. These allegations centered on
concerns that individual players had unfair and improper access to the poker hands of
other players. Blast Off issued press releases about this on March 6, 2008, May 29, 2008

and July 25, 2008, copies of which are annexed hereto as Appendices D, E and F

respectively.

Blast Off advised Excapsa that it intended to refund players who had been identified as

potentially affected by the unfair play. Blast Off further advised that as a result of the

Tord#: 2202978.7
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23.

unfair play, its business had been adversely affected and specifically had suffered
declining revenue. Negotiations between the parties apparently continued and Blast Off
requested financial support to help fund the refund of players/customers who had been
the victim of the unfair play as described above. The former liquidator was asked to
consider a loan to Blast Off. The loan negotiation apparently contemplated security to be
given by way of a pledge of the Excapsa shares of certain significant shareholders as
collateral security for the repayment of such loan. The former liquidator did not agree
with the aforementioned loan proposal and apparently advised Excapsa’s representatives

that it was not in a position to authorize such a loan or other payment to Blast Off.

DEVELOPMENTS WITH BLAST OFF SINCE APPOINTMENT OF THE LIQUIDATOR

Shortly after its appointment, on August 23, 2008, the Liquidator, through its counsel,
received a demand letter from counsel acting for Blast Off and its sole beneficial
shareholder (the “Letter”). A copy of the Letter is annexed hereto as Appendix G. The
Letter sets forth the claim (the “Claim™) of Blast Off alleging that it has suffered
significant damages as a result of the unfair play referred to above and claims damages
from Excapsa in an amount of US $81,400,00 for direct losses incurred and to be
incurred in the form of reimbursements to customers/players who were the victims of the
unfair play, as well as for overpayment in the purchase of the shares, out-of-pocket
expenses, opportunity costs and damage to the reputation to the sole beneficial
shareholder of Blast Off. The Claim alleges that such cheating was possible as a result of
a tool hidden in the internet gambling software code, that Excapsa had knowledge of the
tool and of its illegitimate use and failed to disclose such facts to Blast Off and made a

number of related material misrepresentations to Blast Off during the negotiation and

Tor#: 2202978.7
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24.

25.

implementation of the Stock Purchase Agreement. The inspectors and directors of

Excapsa vehemently denied these allegations.

On receipt of the Letter, the Liquidator convened a series of meetings in Montréal on
August 26 and 27 with various stakeholders involved in the foregoing Claim including
mspectors and directors of Excapsa, representatives of Blast Off and their respective

professional advisors.

As a result of the aforesaid meetings and subsequent meetings and negotiations with
various parties, the Liquidator has entered into an Amendment to Sale Documents
Agreement with Blast Off and Tokwiro Enterprises (““Tokwiro™) (the owner of the shares
in Blast Off) dated September 22, 2008 (the “Amendment”) a copy of which is annexed
hereto as Appendix H. As more fully provided in the Amendment, the Liquidator

negotiated a settlement of the Claim as follows:

25.1 payment by Excapsa to Blast Off in the sum of US $14,625,000.00;

25.2  Blast Off is to cause the delivery of approximately 6,900,000 shares in the capital

stock of Excapsa for cancellation;

25.3 Blast Off is to cause the delivery of no less than an aggregate total of 49,300,000
shares in the capital of Excapsa by way of a pledge as collateral security for the

next US $10,250,000.00 of payments under the Note;

254  the transfer of an undivided ownership interest in certain gaming software to a
wholly-owned subsidiary of Excapsa by Game Theory Lid. against a payment of

US $375,000.00; and

Tor#: 22029787
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25.5

the delivery of a release from the Claim.

26.  The completion of the transaction foreseen by the Amendment is conditional upon and

subject to the following:

26.1

26.2

26.3

26.4

26.5

26.6

26.7

the receipt of the consent of the shareholders of Excapsa by written instrument
signed by the holders of 66%"* of the outstanding shares or by special resolution

passed at a meeting;
delivery of the shares referred to in section 25.2 above for cancellation;
receipt of the collateral referred to in section 25.3 above;

receipt of satisfactory evidence that Blast Off and its related entities are

beneficially owned by Joseph Norton;

receipt of satisfactory evidence that Blast Off is a viable business entity capable

of continuing to carry on its business in the normal course thereof;
satisfactory due diligence examination of the Claim;

approval of the Amendment by the Court.

27.  With respect to the foregoing matters, the Liquidator wishes to report as follows:

27.1

Tor#: 2202978.7

Consent of Excapsa shareholders

The Liquidator has instructed attorneys to convene a meeting of shareholders and

simultaneously to seek written consent of the shareholders to the Amendment.

16



27.2

Tor#: 2202978.7

The appropriate documentation is being prepared for delivery at the time of the

drafting of this Report and will be updated for the Court prior to or at the hearing.

Delivery of shares

2,600,000 shares are in the process of being deposited with the transfer agent
{“Computershare”) and will be transferred back to Excapsa for cancellation by
way of resolution upon the completion of the transactions. With respect to the
remainder of approximately 4.3 million shares, the certificate in respect of same
has been lost. These shares will be transferred back to Excapsa for cancellation
by way of resolution upon the completion of the transactions. Given that these
shares are being cancelled (as opposed to transferred), Excapsa will not require
the issuance of a replacement share certificate, as this would necessitate an
expenditure in excess of $20,000 to provide the requisite insurance bond to
Computershare. However, Computershare has been instructed by the Liquidator
and has confirmed that it will not allow such shares to vote, nor to share in any

dividend, nor to receive proxy materials.

17



273 Receipt of collateral

At the time of drafting, the Liquidator is working with the attorneys of Excapsa
and attorneys in Antigua where a company has been formed to take title to the
approximately 49,300,000 shares and thereupon to execute the requisite pledge
documents to provide Excapsa with the security referred to in paragraph 25.3

above,

27.4 Ownership of Blast Off

The Liquidator has received a solemn declaration of Joseph Norton that he is the sole
beneficial owner of all of the shares of Blast Off and its related entities (attached hereto
as Appendix I). A detailed solemn declaration of the shareholders was also delivered by
Mr. Norton but under strict condition and agreement that its contents be kept confidential
and not revealed by the Liquidator. The Liquidator has also examined a list of registered
shareholders of Excapsa provided by Computershare and has concluded that there is no

evidence of overlapping shareholdings between Excapsa and Blast Off.

27.5 Evidence of Viability

The Liquidator has examined certain financial statements and internal documents of Blast
Off, on a confidential basis, and based on this information is reasonably satisfied of the

viability of the business of Blast Off.! The Liquidator has also spoken to representatives

However, at the time of drafting the Liquidator is awalting documentation in order to fully satisfy itself of
Blast Off's viability.

Tor#: 2202978.7
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28.

of the Kahnawake Gaming Commission, Blast Off's licensing body, and received from it
information leading the Liquidator to conclude that it is reasonable to conclude that Blast

Off will be able to continue to operate its business in the near term.
27.6  Claim of Blast Off

The Liquidator has examined various books and records of Blast Off, on a confidential
basis, to verify that Blast Off has refunded customers/poker players in the aggregate
amount of US $6,141,908.65. The Liquidator has seen internal documents of Blast Off
indicating that payments to other accounts of customers/poker players who were the
victims of unfair play will aggregate no less than US $9 million. In this process, the
Liquidator met with representatives of Melio Corporation who were mandated by Blast
dﬁ to quantify the possible losses of players who were victims of the unfair play. As
well, the Liquidator met with and is awaiting receipt of a report prepared by Real Time
Edge for Blast Off substantiating the Claim. The Liquidator did not incur the expense of
performing an audit of the actual refunds (US $6,141,908.00) paid out by Blast Off but is
satisfied from its due diligence that it is reasonable to conclude that the amount is
credible. It would also appear that the other losses suffered (including fines and penalties

of the Kahnawake Gaming Commission) and refunds by Blast Off to players exceed US

$9 million.

Upon the insistence of representatives of Blast Off, the foregoing information was
furnished subject to the terms of a non-disclosure agreement signed by the Liquidator and

its lawyers (a copy of such agreement is annexed hereto as Appendix J).

Tor#: 2202978.7
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29.

30.

31.

32.

The Liquidator also met in this regard with representatives of the Kahnawake Gaming
Commission (the "KGC"). A copy of a press release issued by the KGC in respect of its
findings is annexed hereto as Appendix K. The Liquidator is informed by the KGC that
the KGC is conducting certain due diligence verifications to substantiate the foregoing
figures as well as to possibly implement a structure to control the flow of funds to ensure
that the victims of unfair play receive refunds from the proceeds of the payment referred
to in Section 25.1 of this Report. The Liquidator intends to await the outcome of this
work prior to disbursing any funds. The KGC has also verbally confirmed to the

Liquidator that the software problem has been corrected.

APPROVAL PROCESS

In an atempt to ensure that all registered sharcholders of Excapsa were aware of this
motion, a letter was sent through Computershare to all registered shareholders informing
them of the relief being sought herein by way of motion to the Court. A copy of this

letter is attached as Appendix L.

RECOMMENDATION

The Liquidator has received advice that giving effect to the settlement will result in

certain tax savings for Excapsa.

Though the Liquidator may have a relatively strong defence based on the terms of the
Stock Purchase Agreement ("as is, where is"), defending the Claim and attempting to
enforce payment on the Note could well be a lengthy and costly process with ultimate

recoveries being uncertain. A settiement at this point which would cause payments under

Tordf: 2202978.7
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the Note to be resumed is preferable. Considering the cancellation of shares, the collateral
security and the anticipated tax savings, the cash payment of $15,000,000.00 appears to

be reasonable in the circumstances.

33.  The Liquidator believes that not settling the Blast Off claims may lead to litigation which

will not benefit the shareholders of Excapsa.

34,  The Liquidator is of the opinion that it is reasonable to implement the Amendment and to

settle the Claim under the terms described herein.

All of which is respectfully submitted this 6™ day of October, 2008

XMT LIQUIDATIONS INC.,, in its
capacity as liquidator of 6356095
Canada Ing,,-and 0T inAls persdnal
capacjty 74

Title;: Director

Tor#: 2202978.7

21



22

LIST OF APPENDICES

Appendix A — Original Order, dated November 30, 2006
Appendix B — Amended and Restated Order, dated December 22, 2006

Appendix C — Substitution Order, replacing the initial liquidator by XMT Liquidations Inc.,
dated August 21, 2008

Appendix D - Press release of March 6, 2008 issued by Blast Off Limited
Appendix E — Press release of May 29, 2008 issued by Blast Off Limited
Appendix F — Press release of July 25, 2008 issued by Blast Off Limited

Appendix G — Demand letter from counsel acting for Blast Off Limited and its sole beneficial
shareholder, dated August 23, 2008

Appendix H — Amendment, dated September 22, 2008

Appendix I — Solemn declaration of Joseph Norton, dated September 24, 2008

Appendix J — Non-Disclosure Agreement, dated August 29, 2008

Appendix K — Press release of September 29, 2008 issued by the Kahnawake Gaming Commission

Appendix L — Letter to shareholders notifying them of motion to approve the Amendment

Tor#: 2202978.7



